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ence, not merely to the name in which the action is brought, but to 
the facts as they appear of record. 

5. Limitation of Actions — Action by State Agency. — Where an in- 
sane hospital is created for purely governmental purposes, is con- 
trolled by the state, having no stockholders or members, except 
directors appointed by the Governor, and any loss resulting from its 
failure to collect charges imposed upon its inmates or their estates 
is borne by the state, and any recovery of such charges is for the 
benefit of the state, an action by the hospital to recover for charges 
in taking care of an insane person cannot be barred by limitations. 



TOWN OF PHCEBUS v. MANHATTAN SOCIAL CLUB. 
March 1, 1906. 
[32 S. E. 839.] 

1. Licenses — Recovery of Taxes Paid — Actions. — In order to entitle 
a party to maintain an action to recover back a license tax paid 
by it to a town, it must be . shown that the town had no authority 
to impose the tax, that it actually received the money paid, and that 
the payment was not made voluntarily. 

[Ed. Note. — For cases in point, see vol. 32, Cent. Dig. Licenses, 
§<58.] 

2. Municipal Corporations — Taxation — Exemptions. — Acts 1902-03- 
04, pp. 155, 220, c. 148, cl. 144, providing that any social club which 
shall desire to keep liquors on sale at its clubhouse shall pay to the 
treasurer of the county or corporation in which the clubhouse is 
situated $2 for every person who is a member of the club in lieu of 
all other taxes for selling liquor to its members, does not exempt 
social clubs from municipal taxation. 

3. Licenses — Taxes on Clubs. — The tax imposed on social clubs by 
Acts 1902-03^04, pp. 155, 226, c. 148, cl. 144, requiring social clubs 
which keep liquors on sale to pay $2 for every member of the club 
in lieu of all other taxes, is, in view of the provisions of the statute 
looking to the regulation of such clubs, requiring them to make re- 
ports as to their membership, officers, dues, etc., and providing for a 
forfeiture of their charters for failure to make such reports, a license 
tax within the meaning of Code 1904, § 1042, authorizing a city or 
town to impose a tax in addition to the state tax for the privilege of 
doing anything for which a "license tax" is required within the city 
or town, and consequently an additional tax may be imposed by the 
town in which the club is located. 

4. Taxation — Recovery of Taxes Paid — Burden of Proof. — Pay- 
ment of taxes is presumed to be voluntary, and the burden is upon 
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one seeking to recover them back to show that the payment was not 
voluntary. 

[Ed. Note. — For cases in point, see vol. 45, Cent. Dig. Taxation, 
§ 1013.] 

5. Same — Voluntary Payments — Payment under Protest. — A mere 
declaration of a taxpayer, indorsed on the stub of the official's tax- 
book, that payment was made under protest, does not show that the 
payment was not made voluntarily, in the absence of any proof of 
pressure to make payment being brought to bear on the taxpayer. 

[Ed. Note. — For cases in point, see vol. 45, Cent. Dig. Taxation, 
§§ 1003-1005.] 

WILSON et al. v. LANGHORNE et al. 
March 1, 1906. 
[52 S. E. 841.] 

1. Assignments for Benefit of Creditors — Rights of Assignees — 
Commissions. — Where the premises conveyed by an assignment for 
the benefit of creditors are sold by a commissioner appointed by the 
court in partition proceedings, and not by the trustee named in 
the deed of assignment, the trustee is not entitled to commissions 
upon the fund realized by the sale under a clause of the deed entitling 
him to commissions for the sale of the property by him. 

2. Same — Right to Employ Counsel. — Where the creditors in- 
terested in an assignment made by their debtor were sui juris and 
were brought betore the court in a suit to partition the assigned prop- 
erty, and the trustee in the assignment, while made a formal party 
on the ground of his ownership of the legal title, had no real interest 
in the suit, and the property was sold by a commissioner of the 
court, and the funds were paid into court by him, so that the trustee 
was not even entitled to commissions, the trustee could not bind the 
creditors otherwise represented by counsel of their own choosing by 
a contract employing counsel to conduct an appeal. 



ARAGON COFFEE CO. v. ROGERS. 

March 1, 1906. 

[52 S. E. 843.] 

1. Bills and Notes — Bona Fide Purchasers — Purchasers from Bona 

Fide Purchasers.— A purchaser of a note from a bona fide purchaser 

is entitled to stand in the place of the latter in enforcing the note, 

although he himself has notice of equities existing between the 

original parties. 

[Ed. Note.— For cases in point, see vol. 7, Cent. Dig. Bills and 
Notes, §§ 937-943.] 
8. Same—Repurchase by Payee.— Where the payee of a note, after 



